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HIGH COURT FORM NO.(J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

IN THE COURT OF THE ADDL. DISTRICT  JUDGE -2,  TINSUKIA

District : Tinsukia

Present : Md. A. Hakim,

Addl. District Judge-2,

Tinsukia.

Title Appeal Case No. 01   of 2016

On 23rd day of February, 2018

1. Smt. Bundi  Moran  Boruah,

W/o. Sri Bhola  Nath  Borah,

D/o.  Late  Din  Moran,

R/o. Santipur, P.O Santipur,

P.S Doom-dooma,

Dist.  Tinsukia,  Assam.

2. Smt. Dhanoti  Moran,

W/o. Late  Mihen  Moran,

D/o. Late  Din  Moran,

R/o.  Tingrai  Kath  Gaon,

P.O  Tingrai,

Dist.  Tinsukia,  Assam.

3. Smt. Thapaki  Moran,

W/o. Late  Thapang  Moran,

R/o.  Bortorani  Gaon,

P.O. Tingrai,

Dist.  Tinsukia,  Assam.

                   
.............................Appellants.
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   -Versus-

            Sri  Rongeswar  Moran,

  S/o. Late  Bormanu  Moran,

            R/o.  Bortorani  Gaon,

  P.O  Tingrai,

                                Dist.  Tinsukia,  Assam.   

                           ............…..............Respondent  

                               

     * Give date or dates this appeal coming on this day (or having been

heard on)* on 13.2.18   in the presence of: 

 

 Smt. B. Hazarika, Advocate for the appellants and 

            Sri  L. Barua, Advocate for the respondent

    
      And having stood for consideration to this day the Court delivered

the following Judgment. 

J  U  D  G  M  E  N  T

1.     The instant appeal has been emerged against  the impugned

Judgment  dated  04.01.2016  and  decree  dated  08.01.2016

passed by the Ld. Civil Judge, Tinsukia, Assam, Smt. Sangeeta

Gogoi Bora in Title  Suit No. 5 of 2012.

2.     On  receipt  of  the  Appeal  memo  notices  were  issued  to

the Respondent/defendant  and the case record  of T.S 5/12 was

called  for.  Accordingly,  the respondent  /  defendant  appeared

through  their  Ld. Counsel. 

3.     The facts  leading  to  the  original Title  suit  no. 5/12  is  in

brief  that the  appellant/plaintiff  became  the  lawful  owner

and  became the  possessor  of   land  measuring  about  9

Bighas  2 Kathas  3 lechas  covered  by  Dag  no. 448 and  183
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of  Myadi  Patta  no.  39 of Bartarani  Gaon,  District  Tinsukia.

Another  plot  of  land measuring  about  2  Bighas  4  Kathas  17

lechas.  covered  under  Dag  no. 43,  182, 452 annual  patta  no.

35  of  Bartorani  Gaon,  District Tinsukia  by  them. Their  names

had  been  duly  mutated  in  the  records  of  right in  respect of

the  above  land  and have  been  paying  land  revenue  thereof.

It   is   stated  that  the Bowla   Moran grand  father   of   the

plaintiff  had  died  leaving  08   Bighas   of   land   which   was

equally  divided  amongst  his  four  sons,  namely,  1. Lt. Din

Moran,  2. Lt.  Dic  Moran, 3.  Bormanu Moran  and 4.  Ketenga

Moran.  Lt.   Dina   Moran   was   the   father   of   the

appellant/plaintiff  who  inherited   two  Bighas  of  land  from  Lt.

Bowla  Moran. Lt.  Dina  Moran  had  also  purchased  9.5  Bighas

of  land  from Pungha  Kharia.  And   another  plot  of   land

measuring  about  4  Bighas from  one  Bihu  Moran.  As  such,

Lt.  Dina  Moran  had  altogether  possessing  an owner  of  15.5

Bighas  of  land. Lt.  Dina  Moran  had  two  wifes,  1) Lt. Huna

Moran,  2) Lt.  Sukani  Moran.  The  first  wife  had  expired  long

back  and  2nd  wife  wife  expired  in  the  2004. Lt. Bogi  Moran

was   the  only  daughter  of  Sukani  Moran  who  has  also  died

long   before. Now  from  the  side  of  the  first  wife  Dina

Moran  had  five  daughters, namely, 1. Lt. Gunati  Moran, 2. Lt.

Rupati  Moran,  3.  Smt.  Bundi  Moran  Boruah,  4.  Smt.  Dhanoti

Moran and 5. Smt. Thapaki Moran. At  present three  daughters,

Smt.  Bundi   Moran  Baruah,   Smt.  Dhanoti   Moran   and Smt.

Thapaki Moran are  surviving legal  heirs  and  successors. It is

alleged  that   the   respondent/defendant,  Rangeswar   Moran

had  occupied  the  said  land illegally  and attempted  to   take

forcefully  from the  appellant/plaintiff. After  the  death  of Dina

Moran the  plot  of  land  was  under  the possession  of  the

step   mother   of   appellant/plaintiff.  But   after   her   death,

respondent/defendant  illegally   occupied   the   said   property

and  threatened  the  appellant/plaintiff  to  assault   with  dao

and  lathi. Then  the  appellant/plaintiff  had  lodged  a  case
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U/s.  145   Cr.P.C   vide   Case.  86/2006   before   Executive

Magistrate. The  land  was  already  attached  by  Digboi  police

in  the  year  2010 but  till  then the  respondent/defendant  had

been  unlawfully  occupying   the  disputed land  and    he  is

doing  cultivation  and   other  works  in  spite  of  attachment

order. Later  the  case  was  sent  for  Lok  Adalat  for  amicable

settlement  but  of no  avail. Later the  appellants/plaintiffs  had

filed  the Title  Suit 05/12  before  the  Civil  Judge,  Tinsukia. 

4.   The   Title   Suit   05/12   is   contested    by   the

Respondent/defendant by  filing  written  statement. He  states

that  Bara  Moran,  the  elder  brother  of  Lt. Dina  Moran  had

no  son  who  had  five  daughters  who  were  all   married

during  his   life  time  and he  used  to  live  with  Bara  Moran

during   his   old   days.  Since   then   Bara   Moran   used   to

cultivate   4   Bighas   of   land   and   after   his   death

respondent/defendant  and  his   brother   Raheswar Moran have

been  cultivating   4   Bighas   of   land   i.e.   suit  land   till

attachment.  Respondent/defendant   has  stated  that  Plaintiff

Bundi  Moran  has  been  living  with  her  husband  at Shantipur

Gaon  and   not  in  the possession  of  the  said  land.  The

respondent/defendant has  stated  that  they  are  enjoying  a

land  covered  by  Annual  patta  no. 35 of Bortoroni  Gaon  since

1990  described  in  schedule  2  of  the  plaint measuring  2

Bighas 4 Kathas  17  lechas  by  doing  paddy  cultivation. 

5.     Upon  hearing  the  pleadings  of  both  sides, Ld.  Civil  Judge,

Sr. Division  have  framed  the  following  issued  after  hearing

both t he  parties.

               

(i) Whether  the  suit  is  maintainable  in  law  as

well  as  in  facts?

(ii) Whether  the  plaintiff   had   right,   title   and

interest  over  the  suit  property?

(iii) Whether the plaintiffs'  name  have been  duly
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mutated  in  the  records  of  right?

(iv) Whether the  three  married  surviving daughters

became  the  legal  heirs  and  successors  after

the  death  of  their father?  

(v) Whether the defendant has  occupied  the  said

land  illegally   and   attempted   to   take

possession  forcefully  from  the plaintiffs'? 

(vi) Whether  the  plaintiffs'  are   entitled   to

declaration  of recovery  their  possession,  title

and  right  of  the  plot  of  land? 

(vii) Whether the cause  of  action  arose  for  the

present suit?

(viii) Whether the plaintiffs  entitled  to  get  a  decree

as prayed  for?

(ix) To  what   relief   or   relief,   the plaintiffs  are

entitled?

6.   On  the   above    issues   the    appellant  /plaintiff   and

respondent defendant  side  have  adduced  evidence.

7.     Upon  hearing Advocates  from  both  sides and considering

the evidence and documents, learned Civil Judge (Sr. Division)

Tinsukia was pleased to pass the impugned judgment. The  suit

was  dismissed  on  contest  without  cost.

8.    Being   highly    aggrieved    and    dissatisfied   with  the

impugned Judgment  & order, the appellant among  other  things

has drawn the attention to set  aside the  impugned Judgment

04.01.2016 on the following  among  other grounds (i) For that

the impugned order passed by the Ld. Civil  Judge, Tinsukia in

Title Suit No.  5/12 is  totally unsustainable either in law or on

facts.  (ii) For that in any view of the matter the decision of the

Ld. Court below is wrong and illegal and is liable to be set aside

and quashed. (iii) For that the Ld. Trial Court failed to law in its

true spirit while deciding the Issue No. 2, 3, 4, 5, 6, 8 & 9. The
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Issue No. 2 the Trial Judge has failed  to determine the Issue so

that  the plaintiffs in  their  plaint  stated that  they became the

lawful  owners  and  possessors  of  the  suit  land  described  in

Schedule 1 & 2 of the plaint and their names have been duly

mutated in the records of right. They are paying land revenue

regularly.  That  the  plaintiffs  have  submitted  Jamabandi  of

records of right of landed properties issued by the Circle Officer

confers  right,  title  and  possession  to  the  Appellant.  All  the

documents  of  the  plaintiffs  filed  with  the  plaint,  the  original

Xerox copy of the Jamabandi, mutation copies and land revenue

receipts and original document above also are submitted before

the Honourable Trial Court for support of the decision of the suit.

But the trial Court decided that the same are not duly proved by

the plaintiffs by  adducing any  evidence.  For  that  it  violation

of  the principle  of  law  by  the  trial court so that according to

Assam Land & Revenue Regulation 1886 provides that Mutation

Certificate  from  Circle  Officer,  payment  of  land  revenue  and

copies  of  Jamabondi  of  record  of  right  of  landed  properties

confers  right,  title  and  possession  to  the  plaintiffs/  appellant.

Moreover the names of the Appellant impose the names over the

relevant documents and they are the legal heir of the late Din

Moran  and  they  have  right,  title  and  interest  over  the  suit

property  by inheritance.  That the trial  Court  has acted in the

exercise of jurisdiction illegally or with material irregularity.  (iv)

For that the respondent D.W. 1 in his cross examination of the

suit disclose by admitted that the suit land schedule 1 & 2 are

the owner of Late Din Moran who was the father of the plaintiffs

and he also admitted that plaintiffs name also duly mutated in

the records of right, Jamabandi, Mutation Certificate in respect of

the  suit  land  and  the  land  revenue  of  the  land  have  been

regularly  paid  by  the  plaintiffs.  But  the  Ld.  Trial  Civil  Judge-

without any take decision on the basis of the statement of

the respondent dismissed the suit illegally and misconceived

the Evidence and has come to an obviously wrong conclusion.
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(v) For  that  the  respondent  failed  to  examine  any  material

witness or to produce any material document in support of his

evidence. But the trial Court awarded the order in favour of the

respondent not the appellant who are the legal owner of the suit

property.  (vi)  For  that  Ld.  Court  failed to  appreciate  that  the

appellants  are  the  actual  possession  of  the  suit  and  had not

decided the Issue No. 4 & 6 on the basic of law accordingly. (vii)

For that the trial court failed to consider the subject matter of

the suit in its proper perspective. All relevant original documents

of Evidence on record in its true spirit of the suit and relating to

the matters in issue in the possession or power of the legal right,

title and interest over the suit property of the Appellant.  (viii)

For that the Appellant will take up other grounds and urge the

same at the time of making final submission. 

9.    I  have heard  the  arguments  advanced  by   the learned

counsels from both the parties.

10. Point  for  determination:

(i)  Whether  the  Judgment  and  decree  passed by

the  Ld. Trial  Court  below  is  just  and  proper or

needs any  interference in  this  appeal?

      Discussion, Decision & Reasons thereof

11. PW.1,  Smt.  Bundi  Moran  Baruah  has   stated    in   her

evidence on affidavit that she is  the  plaintiff of this  case. She

states  that  she is  the married  daughter of  Lt.  Din  Moran

who  was   a   resident   of  Bortoroni  village,  Digboi,  Tinsukia,

Assam.  He  had  two  wives namely,  Lt.  Huna Moran  and Lt.

Sukani  Moran. From  the first  wife  i.e  her  mother Lt.  Din

Moran has five  daughters namely, 1. Lt. Gunati  Moran, 2. Lt.

Rupati  Moran,  3.  Smt.  Bundi  Moran  Boruah,  4.  Smt.  Dhanoti

Moran and 5. Smt. Thapaki Moran. From  the  2nd wife, i.e. her

step  mother of  her  father had one  daughter named  Lt. Bogi
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Moran who  also  died  since long  back. Her father  had  no  son.

At  present three  daughters, Smt. Bundi  Moran Baruah,  Smt.

Dhanoti   Moran  and Smt. Thapaki  Moran are  surviving legal

heirs  and  successors.   That  her  grand  father named  Lt.

Bawla  Moran had  08  Bighas of land at  Bortorani  village which

was  divided  equally among his four  sons namely 1.  Lt.  Din

Moran,  2.  Lt.   Dic  Moran, 3. Lt.  Bormanu Moran  and 4. Lt.

Ketenga  Moran each legal heirs  was  entitled  to take  2  Bighas

plot  of  land  from  his  father.  That her  father Lt. Din Morn had

inherited 2  Bighas  plot  of  land  from  his  father  and  he had

personally purchased 15½ Bighas (9½ Bighas and  4  Bighas

from two persons) of  land  and he is  the  lawful owner and

possessor  of the  said  land.   Land  measuring 9  Bighas 2

Kathas  3  Lechas covered  under Dag No. 448, 183 of Maydhi

Patta no. 39 of Bortoroni gaon under Tingrai   Mauza, Tinsukia

Assam has the  permanent resident  of  her  father  and  also

the  cultivated land. That  after  the death  of  her  father  in  the

year 1990,  the said  plot of land  was under  the  possession of

her  step mother and  she  resides  in  that particular residence

till  her  death in  the  year 2004. That  after the death  of  her

step  mother  the  defendant  Sri  Rongeswar  Moran, son  of

Late Bormanu  Moran(her  uncle) has  occupied  the  said  suit

property forcefully by  threatening  them  with  dao  and  lathi

and subjected  them  innumerable harassment and ultimately

compelled them  to  leave  the  property. That  the  illegal  act  of

the  defendant has  cast  a  cloud  over  in  respect  of  their

right, title and possession over  the  suit  property. Having no

alternative she  had filed  a  suit before  the  executive  court

vide  Case  no. 86/06 U/s.  145 Cr.P.C  on 2006  against  the

defendant  Sri   Rongeswar  Moran. That the Executive  Court

ultimately  referred   to   suit   no.  86/06 to   the   District  and

Sessions   Judge,  Tinsukia   on   the  day   of  Lok   Adalat   on

10.12.2011 to settle  the  matter  of  the  above  case. That her

father's property measuring 9 Bighas 2 Kathas 3  Lechas covered
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under Dag Nos.  448, 183 of Myadi  Patta No.  39 of Bortoroni

Gaon under Tingrai  Mouza,  Dist.  Tinsukia, Another  plot of land

measuring 2  Bighas  4  Kathas 17 Lechas covered  under Dag

no. 43, 182, 452, Annual  Patta  No. 35 of  Bortoroni  Gaon under

Mouza Tingrai, Tinsukia, Assam.  Both plots  of  land  have  been

duly  mutated  in the  records  of  right  in  respect  of  the  land

and the  land  revenue of  the  lands have  been regularly paid

by  them. That the land was already  seized  by  the Digboi

Police  in   the   year  2010  but  still  then   the   defendant  Sri

Rangeswar  Moran  unlawfully occupying the  disputed land and

doing  cultivation and  other  works. The  documents  in  respect

of   the   suit   land   are  correctly  described  and  same  are

exhibited  as  follows :

Ext. 1  is  the  copy  of  the  Jamabandi  page  1  of  2 and page 2

of  2 (Proved  in original),

Ext. 2 is  the  copy  of  Mutation of  Land  Myadi  Patta  no. 39

and Dag No.  183,   448  measuring 9  Bighas  2   Kathas   3

Lechas(Proved in original)

Ext. 3 is  the  copy  of  Mutation of  Land Annual  Patta  No. 35

and Dag No. 43, 182, 452 measuring 2  Bighas  4  Kathas  17

Lechas(Proved in original),

Ext. 4 is  the  copies  of Revenue of  the  land  paid  by  the

Plaintiffs  from   2005-2012  all   total   8   receipts  (Proved  in

original),

Ext. 5 is  the statement of  Sri  Ghutaswar  Moran  Gaonburha  of

Gupanari  Batoni  Bortoroni(Proved in original),

Ext. 6 is copy of  death  certificate of  Lt. Din  Moran  of Bortorani

Gaon (Proved in original),

Ext. 7 is copy of summon referred  to 1st party versus  2nd  Party

to appear before the  Ld. Court of  District & Sessions  Judge,

Tinsukia on the  day  of  Lok Adalat on 10.02.2011(Proved in

original),

Ext. 8 is copy of Sketch  map showing  different parts  of  the
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land  of Lt. Din Moran  in  details (Proved in original).              

12. In  cross  examination  the  PW.1 has  stated that her father

had two acres  of  land and  out of  which 2 Bighas of  land were

given  to  each of  his daughters. She  does  not  know  the  dag

no.  and  patta number of  the  land. They  were  five  sisters.

After  her  marriage she has  shifted  to  Bortoroni  Gaon. One  of

her  sister  was  married to Hatigaon. Two  of  her  sisters  are

already  died.  Three  of   them  are  living.  She  denies  the

suggestion  that the  suit  land  was  not in their possession. She

denies  the  suggestion  that her  father  Dina Moran lived with

Rongwswar  Moran  and  Raheswar   Moran.  She   denies  the

suggestion  that the  suit  land  was  not  in  their  possession.

Subsequently  the  defendants  were  possessing  the  land.  She

denies the  suggestion  that they  did  not  have  any  right,  title

and interest over the  suit  land  and  not  entitled  to  get  khas

possession of  the suit  land. She  denies  the  suggestion  that

they have  filed  this  case  with  fabricated  and concocted

story. She  denies  the  suggestion  that she  has instituted  a

false case  against the  defendants.     

13. PW.2,  another  plaintiff namely, Dhanoti  Moran  supported

the claim  in her  evidence  on  affidavit.

14. In  her  cross,  she  stated  that  they  are claiming  the  share

of the landed  property of  their  father  situated  at Bortoroni

Gaon,  Makum    Mouza.  She   stated   that   she   does   not

remember  the patta and  dag  no.  of   the  suit  land. The

boundary  of  the  suit  land is  as

    West   – Sukhe Moran

           East   - Thulka  Moran

         North – Labour Land

                    South – Labour Land

15. There  is   also  another   plot   of   land  which  has   been
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described in  the  schedule  of  the  plaint. She   does not know

much  about  the boundary of  the  suit  land.  She never visited

the  suit  land  since her  childhood. They used  to  cultivate  the

suit land  through  the engaged labours. 

16. The evidence  on  affidavit  of PW.3,  Thapaki  Moran, another

Plaintiff  was  expunged.

17.  PW.4   Sri  Kutaswar  Dangaria  stated   in   his  evidence  on

affidavit that he  is  the  cousin  brother  of  the  plaintiffs. Late

Dina Moran, father of  the  plaintiffs  had  total  15.5  Bighas of

land.  He inherited  2 Bighas of  land  from  his  father  and

personally purchased  9.5  Bighas of   land  from  a  person

named  Late Pangha Kharia  and  another  plot of  land from  one

Late  Bihu Moran.  After the  death  of  Dina  Moran the  said

land  and  annual  patta  land measuring  2  Bighas  4 Kathas 17

Lechas  were  duly  mutated  in  the name  of  the  plaintiffs. His

elder  brother Late Din  Moran  was a  sole owner and  possessor

of  the  aforesaid  property  of  land. During  the life time  of  Lt.

Din  Moran, his  five  daughters,  namely, 1. Lt. Gunati Moran, 2.

Lt. Rupati Moran, 3. Smt. Bundi Moran Boruah, 4. Smt. Dhanoti

Moran and 5. Smt. Thapaki Moran. Lt. Gunati  Moran,  Lt. Rupati

Moran expired since  long. Lt. Din  Moran had  no  son.  After the

death of  his  brother, Lt. Din  Moran  in  1990,  the  said  plot  of

land  was  under  the  possession  of  his  sister's step-mother Lt.

Sukani  Moran and  was  residing  on  that  particular residence

till  her  death  in  the  year 2004. After  the  death of his  sister's

step  mother, the  defendant Rongeswar Moran  has  illegally

and   forcefully  occupied   the   said   disputed   property  and

subjected  to  threatened  to  kill  them (cousin sisters) with  dao

and  lathi and  ultimately compelled  them  to  leave  their  own

property. Finding  no  other  alternative his  sister  Smt. Bundi

Moran  Borah  filed  a  suit  before  the  executive  court  in  the

year 2006 against  the  defendant Rongeswar  Moran. That his

elder cousin brother's  property have  been duly  mutated in  the
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records  of  right and  the  land  revenue  of  th  said  plot  of

land   have   been   regularly   paid   by   his   cousin   sisters

respectively. That  the  land  was  already  seized  by  the  Digboi

Police  in  the  year 2010 but  still   then  the  Defendant Sri

Rongeswar Moran unlawfully occupied  the  suit  property  and

doing  cultivation and  other  works. That the  surviving three

sisters  named  Smt. Bundi  Moran Boruah, Danoti  Moran  and

Thopaki  Moran  are  the  successors over  the  property of  their

father.

 
18. In  his cross  examination he  stated  that  he cannot say the

share of  property between Smt. Bundi  Moran Boruah, Danoti

Moran  and  Thopaki Moran. He  cultivated  the  land  measuring

15.5 Bighas of  land belonging  to  Late  Dina  Moran. But  he

does  not  know  the dag number  and  patta  number.  There  is

a  difference  between  the boundary given  by  him  and  the

boundary  given  in  the  schedule of the  plaint. He  stated  that

the  defendant  tried  to  forcefully possess the  above  stated

15.5  Bighas  of  land  by  cultivating. He admitted that  he  does

not  know  what  is  written  in  his  evidence on affidavit. 

19. PW.5, Sri Ghuteswar Moran  stated   in   his  evidence  on

affidavit  that he  is   the Gaonburha of  Bortani   Gaon,  Mouza

Tingrai,  Tinsukia,   Assam.  He stated that Plaintiff Smt.  Bundi

Moran  Borah, Smt. Dhanoti  Moran and  Smt. Thapaki  Moran

are the  married  daughters of  late Din  Moran who  was  a

popular  village  person  and  well-known  to  all. The  petitioners

father  died  on  13th  October 1990 and  left  his  three  surviving

daughters. That  Din  Moran had  inherited 2  Bighas  of  land

from  his  father and  the  petitioners father had  purchased 9½

Bighas  of  land  from  a  person  named  Late  Pongha Kharia  of

Tingrai  and   he   had   purchased  another   plots   of   land

measuring 4  Bighas  from  Lt.  Bihu  Moran.  As such Lt.  Din

Moran  had  altogether 15½ Bighas (Fifteen  and  half  Bighas) of

land  in  his  own  possession and  he  was   the  lawful  owner



13

and  possessors of  the  said  plots  of  land. That  the  plaintiff

Smt.  Bundi   Moran   Borah,  Smt.  Dhanoti   Moran  and   Smt.

Thapaki   Moran  are   the   legal   owners   over   the   fathers

property  and  successors of  the  said land  after  their  father's

death.  That   the   cousin   brother(defendant)  Sri   Rongeswar

Moran  has  occupied  the  suit  property  illegally  and  to  take

possession forcefully from the  plaintiffs and  threatened them

with   dao   and   lathi  and   subjected   them  innumerable

harassment. The  plot  of  land  was  already  seized  by  the

Digboi  Police in  the  year 2010.  But still  then  the  defendant

(Sri  Rongeswar  Moran) unlawfully occupied  the  suit property

and doing cultivation  and  other  works. 

20. In  his cross  examination he  stated  that  he  does  not know

who  are  the  witnesses  in  this  case. The  suit  land  is  not  in

the  possession of  Bundi  Moran and  other  plaintiff  since  the

very beginning.  The   disputed   land  has   been  seized  by

police.  The  disputed  land  consists  of   2  plots.  One  plot

measured 9  bigha 2 katha 3 lechas. He  does  not  know  the

patta  no.  and  dag  no.  The  other plot  is  2  bigha  4  K 17

lecha. He does  not  know  the  boundary of  the  suit  land. The

suit  land  is  also  not  in possession  of  the  defendant. He

does  not  know why  Bundi  Moran  has  filed  the  case  against

Rangeswar  Moran. He does  not  know  who is  paying  the

revenue. There  is  no  dispute  between the  parties  as  on

today. He  does  not  know if  the  plaintiff  has  any  other  land

besides  the  disputed land. He  does  not  know  in  whose

name  the  disputed  land  stands. Ext. 5 is a certificate issued

by  him. The  disputed land  is  at  a  distance  of  2  KM  from

his  house. He  has  never gone  to  the  disputed  land. He  does

not  know  who  is presently the owner  of  the  disputed  land.

Except for  this he     knows nothing  about the S/L. He denies

the   suggestion  that  the  statement   in   the   evidence   in

affidavit  are  not  known  to  him. The  plaintiffs  have  not
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complained   to   him   about   the   S/L  although   he  is   the

Gaonburha. He  does  not  know  why police  has  seized  the

suit  land.  

21. The Defendant  as D.W. 1, Sri  Rangeswar  Moran admitted

that  he knows  the  fact  that 9  Bighas  2  Kathas  3 Lechas  of

land  covered by  dag  no. 448  and 183  of  P.P  no. 39  of

Bortoroni  Gaon  and  land measuring  2 Bighas 4 Kathas 17

Lechas of  land  covered  by  dag  no. 448  and  183 of  P.P no. 39

of  Bortoroni Gaon  and  land  measuring 2  Bighas  4  Kathas  17

Lechas  covered  by  dag  no. 43,  182  &  452 of  A.P no. 35

belongs  to Dina  Moran.  He  has also  admitted  that  he knows

the  fact  that  the name  of  Dina  Moran  is  mutated  on those

two  plots  of  land. That  the  suit  is  false  and  vexatious  so

the defendant  claims  compensatory  costs  of  Rs. 20,000/- U/s.

35-A C.P.C against  the  plaintiffs. Hence, prays  for  dismissal  of

the  suit with  costs  and  compensation. 

22. In   cross examination the  DW.1  has  stated  that  Bondi

Moran Baruah is  his  cousin. Bondi  has five  sisters.  Two  of

them  expired. Presently three sisters  are  surviving who  have

lodged  the  suit against him. He  has  one  brother namely,

Roheswar  Moran.  His  father  had   four  brothers  namely,  Dina

Moran,  Dike  Moran,  Bara @ Bar Manuh  Moran(his father) and

Ketenga  Moran. His  grand  father was  Lt.  Boula  Moran. His

property was  distributed  into  four parts but he  cannot  say the

how  much share they  have.  He cannot   say when  Bondi's

father  had  died. He cannot  say  the  Dag no.  and Patta  no. of

his  father's  property. He has  no  cultivable  land. The house  of

Dina  Moran  is adjacent  to  his  house. Now his  house  is in a

dilapidated condition. Dina Moran  had  two  wives. He  cannot

say when  had  died. At present he is staying in  the  land  of

Dina  Moran measuring 9B-2K-3L covered  by Dag  no. 448,  183

Patta  no. 39 at Bortoroni Gaon, under  Tingrai  Mouza and  land

measuring 2B-4K-17L covered   by   dag   no.  43,  182,  452 of
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annual  patta  no. 35. The aforesaid  land  was  mutated  in  the

name  of  Lt. Dina  Moran. He  has one  bigha  of  tea  plantation

in Government  land.   He  does  not  know  the  dag  no.  and

patta  no. of  that  land. He  has  not  submitted  any document

of  that land in  this  suit.  He denies  the  suggestion  that  he

cultivated  tea  in  the  land  of  Bondi Moran. Plaintiff  Thapoki

Moran is  his  neighbour. Except  Bondi Moran other  two  sisters

have  cordial  relationship with him  after  the  institution  of  the

suit. 

23. D.W,2, Sri  Kanteswar  Neog in   his  evidence  on affidavit

stated similar  and  identical  manner  as  that of  DW.1. Hence,

his  evidence is  not  repeated  her  for  sake  of  brevity.

 
24. D.W,2,  Sri   Kanteswar   Neog   admitted   in   his   cross

examination  that  he does  not  remember the  dag  no.  and

patta  no.  of  the  disputed  land. The  disputed land  was  lying

abandoned. Nobody  was cultivating  on  that  land. The  said

land has been  seized. Rameswar  Moran  has  tea  cultivation on

his  own  land. He does  not know much  about  the  disputed

land  but   the  same  is seized  by police. He is  a  near  relative

(nephew) of  Rameswar Moran. He has written in  his  evidence

in  affidavit  that Plaintiff  Bondi  has  no  right  to file  this  suit

as  she  has already  been  married.

25. Upon  hearing  both  side, I  have  gone  through  the Issues

decided by the  Ld. Trial Court  below. To decide the correction or

otherwise about the findings of the trial court on issues framed,

let me re -appreciate the evidence issue wise by keeping in mind

about the prayer of the plaintiff.

ISSUE NO. 1

26. Whether  the  suit  is  maintainable  in  law  as  well as

in  facts? With  regard  to  this  issue I  have  gone  through  the
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material  evidence on record  and  found  that  the  suit  is  not

barred by under any  law  or  in  fact. The  respondent/defendant

could  not point  out  anything  with  regard  to   the  non-

maintainability  of  the case. Hence, I do  not  like  to  interfere

with the  Issue  no. 1 as decided  by  the  Ld. Trial Court  below. 

ISSUE NO. 2

27. With regard to the Issue no. 2 Whether the plaintif

had right,  title  and  interest  over  the  suit  property?

Ld.  Court  below after  discussing  the  evidences on  record  has

decided  that  the plaintiffs/appellants have  failed to prove  their

right,  title  and interest  over  the  suit  property. In view  of  this

I  have gone through the  evidence of  the  PW.1 and  found  that

her father had two acres of  land and  out of  which 2 Bighas of

land were given  to  each of  his daughters. She  does  not  know

the  dag  no.  and  patta number of  the  land. They  were  five

sisters.  After  her  marriage she has  shifted  to  Bortoroni  Gaon.

One  of  her  sister  was  married to Hatigaon.  Two  of  her

sisters have already  died. Three of  them  are alive. She  denies

the  suggestion  that the  suit  land  was  not in their possession.

She  denies  the  suggestion  that her  father  Dina Moran lived

with Rongeswar Moran and Raheswar  Moran. She  denies the

suggestion  that the  suit  land  was  not  in  their  possession.

Subsequently  the  defendants were  possessing the  land. She

denies the  suggestion  that  they have no  right,   title   and

interest over the  suit  land  and  not  entitled  to  get  khas

possession of  the suit  land. She  denies  the  suggestion  that

they have  filed  this  case  with  fabricated  and concocted

story. She  denies  the  suggestion  that she  has instituted  a

false case  against the  defendants. 

28. It  appears  from  the  evidence  that  the  PW.1  that she

exhibited  Ext.  3 as proof   of   document  of   mutation  with
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regard  to  the  Annual  Patta  no. 35  and  Dag  no. 43, 182, 452

measuring   about   2   Bighas   4   Kathas   17   lechas   but

Appellant/plaintiff  has  failed  to  exhibit  any  Zamabandi  copy

of  the  said  land. From  the  evidence  of  PW.1  and  PW.2  and

from  their  pleadings  it  is  crystal  clear  they  are  claiming

their  right,  title  and interest  over  the  suit  land  on the

strength  of  inheritance.   They  have   stated  that  the

appellant/plaintiff  became  the  lawful  owner  and  became the

possessor  of  land  measuring  about  09 Bighas  02 Kathas  03

lechas  covered  by  Dag  no. 448 and  183  of  Myadi  Patta  no.

39 of  Bartarani  Gaon,  District  Tinsukia.  Another  plot  of  land

measuring  about  02  Bighas  04  Kathas  17  lechas.  covered

under  Dag  no. 43,  182, 452 annual  patta  no. 35  of  Bartorani

Gaon,  District Tinsukia  by  them. Their  names  have been  duly

mutated  in  the  records  of  right in  respect of  the  above  land

and have  been  paying  land  revenue  thereof. 

29. From  the  Ext.  1 it  is   revealed  that the  name of   the

appellant/plaintiff  was  mutated  in  the  Ext. 1, Zamabandi  vide

dated  06.07.2005. But bare  perusal  of  the  Ext. 1 it  is  found

that  the  name  of  the  Respondent/defendant  is  also  inserted

there  alongwith  other fourteen  persons  which  indicates  that

the  suit  land  of  the  schedule land  of  the  plaintiff no. 1 is

not  exclusively  mutated in the name of the plaintiffs/appellants.

30. Although  the  appellant/plaintiff exhibited  Ext. 2  and  3  but

the   appellant/plaintiff   has   failed  to   prove   the  said  two

documents  by  adducing  any  evidence  by  examining the

concerned   authority.  It  is  also  revealed  from  the   material

evidence  on  record, that the  appellant/plaintiff  could  not  file

any  copy  of  the Zamabandi  with  regard  to  the  no. 2 land  of

Schedule  of  the  suit  land  of  the  Plaint. But whether non-

examining  the  concerned  authority  will  make  the  suit  of  the

appellant/plaintiff doubtful?
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31. Upon  going  through  the  written  statement  of  the

respondent/defendant it  appears that in  his para no.  6 of  the

written statement he has admitted the contents of the para 6 of

the  plaint  of  the  appellant/plaintiff  wherein  the  suit  land  is

described  and  which  land  is  claimed  to  be  owned  by  the

appellant/plaintiff. Apart from this the respondent/defendant has

categorically admitted during his  cross-examination that  he is

staying on the land of  the Dina Moran which  is  described as

measuring  about  09 Bighas  02 Kathas  03 lechas  covered  by

Dag  no. 448 and  183  of  Myadi  Patta  no.  39 of  Bartorani

Gaon,  District  Tinsukia and another  plot  of  land measuring

about  02  Bighas  04  Kathas  17  lechas.  covered  under  Dag

no. 43,  182, 452 annual  patta  no. 35  of  Bartorani  Gaon,

District Tinsukia. From the written statement and the evidence of

the  Respondent/defendant  it  is  revealed  and  proved  that  the

Schedule Land of the Plaint is owned by the Appellant/plaintiff by

way  of  inheritance  from  their  deceased  father.  As  the

respondent/defendant  has  admitted  the  Scheduled  disputed

Land belonged to the father of the appellant/plaintiff and could

not deny the authentication of  the Ext.  2 and 3,  I  am of  the

considered  view  that  there  is  no  doubt  that  the  Scheduled

disputed land is owned by the appellant/plaintiff. 

32. In view of the above discussion and considering the all facts

and circumstance and taking note of the evidence adduced by

the P.W’s and D.W’s I  am of the considered opinion that  the

plaintiff  has right,  title  and  interest  over  the  suit  property.

Hence,  I  am  of  the  considered  opinion  that  interference  is

required  with regard  to  the  correctness  of  the  Issue  No. 2

decided  by  the  Ld.  Civil  Judge  (Senior  Division)  Tinsukia.

Accordingly  the  issue  no.  2  is  decided  in  favour  of  the

appellant/plaintiff.
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ISSUE No. 3

33. Whether  the  plaintifs'   name   have  been   duly

mutated  in  the  records  of  right  in  respect  of  the

land  and  the land revenue  of   the  land has  been

regularly  paid  by  the plaintifs? With regard to the instant

issue  the  appellant/plaintiffs  have  deposed  in  their  evidence

that  their names  have  been duly mutated  in  the  suit  land

described  in  the schedule  1  and  2  of  the  plaint and to prove

the fact exhibited document Ext. 1, 2, 3 & 4.  

34. Upon   hearing   both   sides   I   have   gone  through   the

material  evidence   on  record  and  found  that  the plaintiff

has  exhibited document 1, 2, 3 & 4  which  are  the copies  of

Jamabandi, Mutation  certificate,  revenue  receipt  with  regard

to the  scheduled  land respectively. It  is  apparent  from  the

material evidence  on  record  that  the  respondent/ defendant

has  not  raised any  objection  nor put any question to the

appellant/plaintiff  with   regard  to   the   admissibility  or  the

authenticity of  the  Ext. 1,2, 3, & 4. In view  of  this  fact  and as

admitted by the respondent/defendant I  am  of  the  considered

opinion  that the  names of  the Plaintiff are  duly  mutated  in

the  records  of  right  in  respect of  the scheduled land. It is also

appeared from the record that the land  revenue of  the  land

has  been  regularly paying  by  the  plaintiffs. Accordingly, I  am

of  the  view  that  the Issue no. 3 is  successfully  proved  by

the  appellant/plaintiff  and  decided  in  favour  of  the

appellant/plaintiff.

ISSUE NO. 4

35. Whether  the   three   married   surviving  daughters

became  the  legal  heirs  and  successors  after  the

death  of  their father?   With  regard  to  the Issue  no.  4,

upon going through the material on record I  have found  that
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the appellant/plaintiffs are the daughters of the Late Dina Moran.

But Late Dina Moran had no sons. During the lifetime of Dina

Moran  the  ancestral  properties  was  partitioned amongst  their

brothers  and  enjoyed  their  respective  portion  of  property

individually.  The land of the Late Dina Moran is also mutated in

the name of the appellant/defendant. In view of the above facts

and circumstances and as the deceased Dina Moran had no sons

the  Appellant/plaintiff  are  naturally  entitled  for  the  property

owned  and  possessed  by  the  Late  Dina  Moran.  The

respondent/defendant   could   not  deny  the   right,  title  and

interest of  the  appellant/plaintiffs  over  the suit  property  of

their   father.  Hence,  I   am  of   the   considered   view  that

although  the  appellant/plaintiffs  are married, yet they are legal

heirs  and  successors  of  their  deceased  father Dina Moran.

Accordingly  the  Issue  no.  4  is  decided  in  favour  of  the

appellants/plaintiffs.

ISSUE NO. 5

36. Whether the defendant has  occupied  the  said  land

illegally  and  attempted  to  take  possession  forcefully

from   the  plaintifs'? It   appears   that  although   the

appellant/plaintiffs  have alleged  that the Respondent/defendant

has  occupied  the  suit  land illegally  and  attempted  to  take

possession  forcefully  from  the plaintiffs',  yet  in  course  of

cross  examination  of  PW.1,  i.e. Bundi Moran admits  that  the

defendant  is  possessing  the  suit  land. In reply in written

statement the  respondent/defendant  has  denied  that  he  has

occupied or possessing  the  land  of  the  plaintiff in  his  written

statement.  But  in  course   of    cross-examination   he   has

categorically  stated that he  is staying  on  the  land  of  Dina

Moran   measuring 9B-2K-3L covered by Dag  no. 448,  183 Patta

no.  39  at  Bortoroni  Gaon,  under   Tingrai  Mouza  and   land

measuring 2B-4K-17L covered   by   dag   no.  43,  182,  452 of

annual  patta  no. 35 of Bortoroni Gaon, District Tinsukia. From
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this  statement  it  is proved  that  the  respondent/defendant

has been  occupying   the  schedule  land  of  the  plaint. 

37. It  is   pertinent   to  mention   here   that   from  bare

perusal of  the  pleadings  and  evidence that  there  are

two  plots  of schedule  land in  the  plaint. But  only  one

boundary   is   given.  Although   the   defendant   has

admitted that he  is  possessing  the  land  of  late  Dina

Moran, yet  the boundary  of  the  suit  land  is  neither

proved nor  specifically  described. The appellants/plaintiffs

have  alleged  that the  land is occupied  and  attempted

to   take   possession   forcefully,  no   dates  have   been

shown  as  to  when  the  defendant  had  attempted  to

take  forceful  possession   from   the   plaintiff.  Both  the

appellants/plaintiffs, defendant  have  admitted  that the

schedule  land  have  been  occupying  by

respondent/defendant  hence, I  am  of  the  considered

view  that the  schedule  land  of  the plaint is illegally

occupying and  possessing by  the  defendant. Accordingly

I decide  this issue in  favour  of  the  appellant/plaintiff.

ISSUE NO. 6

38. Whether the plaintifs' are  entitled  to  declaration  of

recovery  their  possession,  title  and  right  of  the  plot

of   land? I   have  found  that   there   is   nothing  in   the

pleadings or  in  evidence  of  the  appellant/plaintiff that any

prayer  for declaration  of   recovery  Khas  possession of  the

suit land  by  the  appellant/plaint. Apart  from this no  required

court   fees   has   been  paid   from  the   same.  Hence,  the

declaration  of  recovery  of  the  possession  to  the

appellant/plaintiff cannot be allowed in the instant suit. Hence

the  Issue is  partially decided  against  the  Appellant/Plaintiff. 
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ISSUE NO. 7

39. Whether the cause  of  action  arose  for  the present

suit? With  regard  to Issue  no. 7  I  have  found  that the  Ld.

Court  below  has discussed  about  the cause  of  action  of  the

suit and  the Ld. Counsel  for  the Respondent/defendant  could

not  raise any  vital  objection  with  regard  to the  Issue no. 7

decided  by  the Ld. Civil  Judge,  Sr. Division,  Tinsukia. As  Ld.

Court  below  has rightly  and legally  decided  the  issue  no. 7,

I  am  of  the considered  opinion  that   there  is no  requirement

of  interference with the  decision of  the   Ld. Court  below  and

accordingly  the Issue no. 7   is  decided in  affirmative.

ISSUE NO. 8

40. Whether the plaintifs  entitled  to  get  a  decree  as

prayed  for?  In  view  of  the  decision  of the  Issue  no. 2, 3 &

5,  I  have  found  that Plaintiffs  are  entitled  to  get  a  decree

with   regard   to   the  right,   title   of   the   schedule   land.

Accordingly   the  Issue   no.  8   decided  in   favour   of   the

appellant/plaintiff.

ISSUE NO.9

41. To  what  relief  or  relief,  the  plaintifs  are entitled?

Upon  perusal  of  the evidence  on  record  and  taking  note of

the  decisions  of  the abovementioned Issues  I  am  of  the

considered   opinion   that  the   plaintiffs/appellant   are   not

entitled  for  any  other  relief or  reliefs except the right title and

interest of the schedule land of the plaint. Hence the issue no. 9
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O R D E R

42. Upon considering all facts and circumstances  I have  found

that Appellants/Plaintiffs  are  entitled  to  get  a  decree  with

regard  to  the right,  title and interest  of  the  schedule  land.

Accordingly  the  appeal  is  partially  allowed.  The

Appellant/plaintiff has right, title and interest over the schedule

land of the plaint.

43. Hence,  prepare  the  decree accordingly.

44. The appeal is disposed of without cost.

45. Given under my hand and seal of this Court on the 23rd day of

February, 2018.

     Dictated and corrected by me:

         ( A. Hakim )                  ( A. Hakim)
          Addl. District Judge-2(FTC),            Addl. District Judge-2(FTC),

           Tinsukia.                                      Tinsukia  

Transcribed  by:

        (P. D Phukan.)


